INTRODUCTION
Freedom of expression preserves all other liberties so inseparably that freedom of the press and a free society either prosper together or perish together. Yet, because of its enormous power, the contemporary press is widely, and perhaps accurately, perceived as using its special First Amendment status as a license to invade individual privacy. 1 Although the actual wording of the First Amendment does not explicitly state a guaranteed right to privacy, 2 it is commonly understood that there are certain privacy guarantees. These exist in both what is regarded as "a fundamental right to privacy" 3 and within the scope of common law protections. Within the common law, it has long been recognized that certain intrusions into one's personal life would be forbidden and actionable as a tort. 4 Intrusions into an individual's personal life are more likely when the individual is a celebrity, even if only a temporary celebrity, and the common law has recognized protections of a "celebrity" from commercial exploitation. This protection has been regarded as a "right of publicity." This right generally means that an individual's "likeness," 5 when used for commercial purposes without permission, enables that individual to bring a tort action against the offending party. This "misuse" of a person's likeness has been regarded as unprotected commercial speech within First Amendment jurisprudence. 6
Many states have codified the common law right of publicity concepts and enable an individual whose likeness has been commercially exploited to bring a statutory cause of action against the offending party. 7 One state that has such a statute is the state of New York. This statute, appropriately named the Civil Rights Law, 8 explicitly prevents the use of likeness, without permission, for the purpose of financial gain. Although the statute itself lists no exceptions to the rule, New York courts have found First Amendment protections to override the statute in two instances --when the "likeness" is "incidental" to the entire purpose for which the likeness is being used 9 and when the "likeness" is used in association with something considered "newsworthy." 10 In granting First Amendment protections in either of these situations, the New York courts have looked to the overall purpose of using a likeness. Even when profit is a motive in the unauthorized use, courts may grant First Amendment protections if the public interest or dissemination of "newsworthy" information is the overall object of the scheme, overriding whatever commercial benefit might be derived. 735, 740 (1985) (stating that the publication of a newspaper article relating to the details of court files in a matrimonial proceeding fit within the newsworthy exception and did not give rise to a cause of action for invasion of privacy).
11. See Virelli v. In 1995, the Supreme Court of New York County was, for the first time, posed with the question of whether to extend First Amendment protections to a quasi-commercial venture involving the Internet and using the unauthorized picture of a celebrity for advertising purposes. In Stern v. Delphi Internet Services Corporation, 12 the court acknowledged that, despite the unauthorized use of Howard Stem's picture to advertise a "chat session" 13 type computer bulletin board, the Internet provider would enjoy First Amendment protections as a "news disseminator" 14 under the New York Civil Rights Law. This, despite the fact that the Internet provider was not primarily in the news dissemination business, 15 despite the fact that the "chat session" in question was for a limited time period, and despite the fact that there was a degree of commercial motivation in the scheme.
This article will address the repercussions of the Stern case. It will compare the holding of Stern with what have traditionally been regarded as violations of the right of publicity and argue that the decision in Stern opens the door to a broader interpretation of "newsworthiness" and "public interest" that will enable advertisers broader First Amendment protections when using "unauthorized" likenesses. In reaching its conclusion, the article will specifically address the New York Civil Rights Statute and discuss its exceptions determined by the New York courts. It from the publication of a newspaper article, plaintiff failed to state a viable claim for invasion of privacy because the challenged article dealt with a newsworthy item and an invasion of privacy action must deal with a matter published for trade or advertising purposes).
12. 165 
I. THE RIGHT OF PUBLICITY
The right of publicity protects a celebrity's "attributes," including his or her "name, voice, or likeness[,J" from exploitation. 16 It enables a celebrity to "cash in" on his or her recognized identity, and prevents others from exploiting that identity for their own monetary gain. The right ensures both that a celebrity can prevent his or her likeness being associated with promoting a particular product, or simply being used in conjunction with a commercial scheme that monetarily benefits an individual other than the celebrity. have enacted laws that protect the right for many years after the celebrity has passed away. 20 The right of publicity is commonly understood to have originated in the case of Haelan Labs. v, Topps Chewing Gum Inc. 2 1 In this case, a New York court held that a celebrity had a right to be able to "exclusively" contract for the use of his likeness in conjunction with a commercial venture. 22 The court declared there existed somewhat of a property interest in a crafted public persona which was capable of legal protection distinct from a right to privacy. 23 [Vol 13
HeinOnline --13 Touro L. Rev. 212 [1996] [1997] New York Civil Rights Law is entitled "right of privacy" and provides a criminal remedy using someone's likeness without their consent. It states:
A person, firm or corporation that uses for advertising purposes, or for the purposes of trade, the name, portrait or picture of any living person without having obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of a misdemeanor.
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Section fifty-one of the New York Civil Rights Law provides a private cause of action for an injunction and for damages. It states in pertinent part:
Any person whose name, portrait, picture or voice is used within this state for advertising purposes or for the purposes of trade without the written consent first obtained as above provided may maintain an equitable action in the supreme court of this state against the person, firm or corporation so using his name, portrait, picture or voice, to prevent and restrain the use thereof. [Plaintiff] may also sue and recover damages for any injuries sustained by reason of such use and if the defendant shall have knowingly used such person's name, portrait, picture or voice in such manner as is forbidden or declared to be unlawful by section fifty of this article, the jury, in its discretion, may award exemplary damages. Events" film reels about weekly events. 32 The film contained material about the plaintiff, who was a lawyer in New York City. 33 The film represented her as she was engaged in legal work connected with solving the mysterious disappearance and murder of Ruth Cruger. 34 The defendant used the plaintiff's name and picture, during the actual investigation and discovery, to advertise the film. 35 The court held that the use of the plaintiffs name in the approach to a theater and upon the billboards in front as advertising or indicating what was to appear upon the screen within the building was incidental to the exhibition of the film itself, and was not a use of the picture or name for advertising purposes within the meaning of the Civil Rights Statute. 36 The court reasoned that the presentation of current events in a motion picture film was no different from the presentation of the same current events through the medium of a newspaper and that the defendant was entitled to promote such a presentation. 37 It was inconsequential to the court that the film could be profitable and that using the plaintiff's picture in advertising the films could be used to induce more people to see them. 38 The incidental use doctrine was also applied in the case of Booth v. Curtis Publishing Co. 39 In Booth, the plaintiff was a well-known actress whose picture was taken for use in an article to appear in a magazine concerning a resort she was staying at in the West Indies. 40 The primary intended use of the photograph was consented to by the plaintiff. 4 1 Thereafter, the defendants published the same photograph in a full-page advertisement of the magazine in two other magazines, expressly presenting the plaintiff's photograph as a sample of the contents of the defendant's magazine. 42 The court held that the latter use of the plaintiff's photograph was not a violation of the statute. 43 Rather, it was incidental advertising relating to the sale and dissemination 35. Id of the news medium itself. 44 The court reasoned that "as long as the reproduction was used to illustrate the quality and content of the periodical in which it originally appeared, the statute was not violated., 45 The dissent in Booth, however, strenuously objected to the court's creation of an exception to what it deemed was a clear and unambiguous statute. 46 Judge Eager commented that "the conferring of an exempt status upon this type of advertising solicitation in behalf of a magazine or periodical publisher is to judicially interpolate an exception not written in the statute." 4 7 He further stated that the statute should be construed and applied liberally, for "'the purpose of the statute is remedial and rooted in popular resentment at the refusal of the courts to grant recognition to the newly expounded right of an individual to be immune from commercial exploitation.' "48
The United States Court of Appeals for the Second Circuit addressed "incidental use" in the case of Lerman v. Flynt Distributing Co., Inc. 49 In Lennan, the defendant's magazine, Adelina, printed photographs of an anonymous actress who appeared in Jackie Collins' and her husband's movie entitled "The World is Full of Married Men." 50 The magazine misidentified the actress as being Jackie Collins and printed on its cover "In the Nude from the Playmen archives ... Jackie Collins." 5 1 The misidentified actress appeared topless in one of the pictures and in an orgy scene in the other. 52 The defendant included in one of its "issue[s] a subscription solicitation page that reprinted, in reduced size and among other reprinted Adelina covers, the... cover page that claimed to contain a photo of Jackie Collins." 53 The identical solicitation page appeared in a subsequent issue six months later. 54 In reaching its decision, the court followed the long line of New York case law in finding that "[b]ecause the solicitations were designed simply to convey the nature and content of past" publications of the defendant's magazine, the plaintiff could not form the basis for a cause of action. 55 The court further noted that New York recognized the long-standing First Amendment media privilege of reporting the news using names and likenesses without consent. 5 6 The court commented that "the trade purposes prong of the statute may not be used to prevent comment on 48 . Id. at 353-54, 223 N 
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matters in which the public has a right to be informed." '57 It noted, however, that the privilege was limited and did "not extend to commercialization of his personality through a form of treatment distinct from the dissemination of news or information.,, 5 8
B. Newsworthiness
The second exception to New York's Civil Rights Statute, similar to the incidental use doctrine, is referred to as the newsworthiness exception. It exempts the unauthorized use of a likeness of a public figure used in conjunction with some newsworthy topic, and, in some instances, exempts the unauthorized use of anyone's likeness in conjunction with the dissemination of matters related to the public interest. 5 9 The newsworthiness exception is very similar to the incidental use exception, with the incidental use exception having a closer tie to advertising.
As an example of a use that is categorized as "newsworthy," in Davis v. High Society Magazine, Inc.,60 the court held that pictures of a well-known female boxer, posed nude in a boxing scene, could be a newsworthy event for a great many people. 6 1 The photographs were published in a magazine called Celebrity Skin, which specialized "in printing photographs of well-known women caught in the most revealing situations and positions that the defendants were able to obtain." ' 62 The court found that the publication of pictures would be absolutely protected and took special care to make sure that its reading and application of the New York Civil Rights Statute did not conflict with traditional In Stephano v. News Group Publications, Inc. ,66 the court held that the defendant's publication of plaintiff's picture was protected by the newsworthiness exception. 67 The plaintiff, a professional model, claimed that the defendant's use of a picture originally taken to be included in the "Fall Fashions" issue of New York Magazine was an invasion of privacy. 68 The defendant used another of the pictures from the original photo shoot in a separate column that "contain[ed] information about new and unusual products and services available in the metropolitan area.,, 69 The court commented that "the newsworthiness exception applies not only to reports of political happenings and social trends, but also to news stories and articles of consumer interest including developments in the fashion world. " 70 In reaching its decision, the court in Stephano stated that it was well-settled that a picture illustrating an article on a matter of public interest is protected as newsworthy unless it has no real relationship to the article: for example, an advertisement in disguise. 7 
73.
Id. at 132. The plaintiff in Lerman relied on the alternate theory "as a basis for defeating the newsworthy privilege." Id. Even though the falsification was proved and was severe, the court did not find that the distributor was at fault. The Court held that even though his act was news, the broadcast of the "entire Moreover, similar to traditional First Amendment jurisprudence, the New York "exceptions" afford at least some protection to "quasi-newsworthy" uses that are done in conjunction with a commercial endeavor. It might even be fair to say that magazines, newspapers, and television broadcasts are rebuttably presumed to fall into the category of news disseminators. Further, in order to sustain a cause of action, those asserting a Civil Rights violation must demonstrate that the commercial exploitation of the "unauthorized use" outweighs fostering the free exchange of ideas.
As an example of exploitation outweighing public interest, in Onassis v. Christian Dior-New York, Inc., 7 6 a look-alike of Jacqueline Onassis placed in an advertisement, was found to be violative of the New York Statute. 7 7 The court stated that "[n]o one is free to trade on another's name or appearance and claim immunity because what he is using is similar to but not identical to the original." 78 The court found that the commercial nature of the venture so outweighed the protected nature of speech that publishing the picture alone was enough for a successful privacy claim and the plaintiff need not show that her name was attached to the advertisement. 
IV. Categorizing the Internet
The most difficult problem in determining whether the unauthorized use of a person's name or likeness involving the Internet is unlawful is determining the nature or category of media into which the Internet falls. In correlation with this is determining the extent of traditional First Amendment protections that should be afforded on-line providers for "advertising" done act pose[d] a substantial threat to the economic value of that performance." Id.
at 575.
in conjunction with their services, whether the advertising appears on the Internet or elsewhere.
In Cubby, Inc. v. Compuserve Inc.,80 for the first time, a federal district court was required to determine the structural status of electronic information services for purposes of deciding whether an electronic information system operator could be held liable as a "publisher" for third-party statements transmitted on the system. 81 In Cubby, the court took on a functional approach in attempting to analogize the new technology. 82 The court commented that Compuserve and the operators of electronic bulletin board systems functioned more like distributors than publishers of the information.83 Analogizing the Internet to a book distributor, the court noted that "Compuserve may decline to carry a given publication altogether, [but] in reality, once it does decide to carry a publication, it will have little or no control over the publication's content." 84 Furthermore, like a large distributor of print media, an electronic information system operator has "no duty to monitor each issue of every [publication] it distributes." 85 Not only did the Cubby decision categorize electronic information system operators as distributors, but the court also provided insight into how a court may deal with the issue of the extent of their First Amendment status. 86 Although not addressed directly, the court suggested that "Compuserve retained its full rights as a First Amendment speaker even when functioning in its role as a distributor and that, in that role, it actually enjoined a greater measure of protection against liability than do print While the publisher/distributor distinction in Cubby may not have an overall impact on the First Amendment conflicts with the right of publicity, the difficulty of placing the Internet into a category is apparent. In viewing the traditional news media, the Internet is a unique instrumentality. While it is capable of being a disseminator of news, its overall purpose is not confined to that. Rather, its status changes depending on the user. There are various "web" sites dedicated to information dissemination, but there is also the capability of a web site being dedicated to a commercial venture --such as a bulletin board advertising items for sale. 89 There are also sites that are quasi-informational and quasi-commercial, offering useful consumer information while at the same time promoting a particular product. 90 The amorphous nature of the Internet leads to the ultimate question of how such a medium will and should fit into the legislative and judicially created categorizations. Company's experimental Internet site providing useful information and enabling a consumer to receive an insurance quotation through an e-mail service).
exchange of information, at such a rapid pace and to unlimited ends via the Internet, could possibly create multiple avenues for commercial exploitation of likenesses and names.91 These uses may often go unchecked. In light of the Cubby decision, the Stern court was the first court to address the issue of whether the Internet should be categorized as a news disseminator worthy of First Amendment protections with respect to right of publicity violations. 92 
V. The Stern Decision
In Stern v. Delphi Internet Services Corporation, 93 the court held that the use of a public figure's photograph and name to promote a bulletin board service fell within the incidental use exception to the New York Civil Rights Law. 94 The plaintiff, "Howard Stern, a controversial radio talk show celebrity and heavily promoted ... [talk show host] announced his candidacy for the office of Governor of the State of New York in the spring of 1994. " 95 Delphi, a "for profit" access provider to the "information superhighway," set up an on-line electronic bulletin board to debate the merits of Stem's candidacy, and correspondingly, to advertise their product. 96 In June of 1994, Delphi placed a full page advertisement in the New York Magazine and the New York Post which featured a photograph of Stem and used his name in the advertisement. 97 The court acknowledged that it was the first to deal with the novel issues of "whether Delphi's electronic bulletin board service [was] In analyzing these issues, the court stated that although only paid subscribers could access the service, the electronic bulletin board was "analogous to ... a news vendor, . . . book store, or letters-to-the-editor column of a newspaper, which require[d] purchase of the0 materials for the public to actually gain access to the information carried." 99 The court went on to state that because of its status as a "news disseminator," the incidental use exception applied. 10 0 Moreover, "[a]ffording protection to online computer services when they are engaged in traditional news dissemination, such as in this case, is the desirable and required result." 10 1 The court recognized that an on-line service was also primarily used as entertainment and drew an analogy to television, which was a medium that engaged in both news dissemination and entertainment. 102 Furthermore, because Stem's candidacy was the subject of public debate, unquestionably protected, the "use of Stem's name and likeness in the advertisement was afforded the same protection as would be afforded a more traditional news disseminator engaged in the advertisement of a newsworthy product." 103 The repercussions of the Stem decision are multiple. Not only did the court allow the nonconsensual use of Howard Stem's likeness for advertising purposes, but the court essentially took a new technology and applied traditional "right of publicity" analysis to it without accounting for the differences between the Internet and other forms of media. Moreover, in its analysis, the court apparently, and perhaps inadvertently, combined elements of the "newsworthiness" exception with elements of the "incidental use" exception before ultimately determining the picture was an "incidental use." 104 In doing so, the court failed to take into account precedent which, until Stern, was limited to allowing news disseminators to advertise representative samples of their previous products. The Stern court did not consider that the advertisement in question was not a representative sample of Delphi's previous work, but rather a "hook" that was intended to entice consumers to purchase Delphi's Internet access subscription. This difference takes the case entirely out of the realm of previous "incidental use" cases because the court was almost forced to draw upon the rationale of the "newsworthiness" exception (via Stem's campaign being a matter of public debate) in order to validate the unauthorized picture as being an "incidental use." The decision in Stern opens the door to a broader interpretation of First Amendment protections not only as applied to the Internet, but to all forms of advertising. It would have been one thing to classify the Internet as a "news disseminator" so that "unauthorized likenesses" that are actually displayed on the Internet could be regarded as "incidental uses." It is another to classify the Internet as being synonymous with an access provider so that Internet "news disseminator" status extends to the product that accesses it, and enables advertising done outside the Internet to be protected.
The vacillating nature of the Internet should not lead to a perfect categorical fit for purposes of determining what First Amendment protections should be applied to a traditional "news disseminator." The nature of the Internet itself is conducive to multiple avenues for commercial exploitation that include advertising the service itself. This is much different than any previous case decided under the New York statute and an important distinction that should have been addressed in Stern. [Vol 13
Delphi, unlike newspapers or magazines, was not primarily in the news dissemination business, but in the business of selling a product to the public -a product that, perhaps, had an attenuated "incidental" link to disseminating news. The Stern court's analogy to television is flawed in many respects. Although both television and the Internet have the capacity to provide entertainment as well as news, likenesses portrayed on television generally advertise a network presentation as opposed to enticing the consumer to purchase the television itself.
Although arguably an access provider is more than a software package, and, in fact, is a purchased "subscription" to the bulletin boards it sponsors, the problem with previous "incidental use" cases still remains. The photograph of Stem was not a representative sample of the quality and nature of Delphi's bulletin boards, which, it is assumed, are not pictorial in nature. It was a visual inducement for the subscriber to pay to participate in the written exchange. It is likely no accident that the picture Delphi chose was provocative in and of itself. That merely led to the efficacy of the ad, which likely attracted more subscribers than would have a bland announcement or a less provocative picture. While admittedly it might appear that the analysis separating bulletin board from access service from outside advertising is splitting hairs, it is an important distinction if only to point out that the Internet is unlike any other media that has allegedly infringed upon the right of publicity.
The categorization that has likened the Internet to other forms of media now allows for more expansive interpretations of "incidental use" and "newsworthiness." Such interpretations may not only enable bulletin board operators broader First Amendment protections with respect to violations of the right of publicity, but may allow any advertiser such protections. What was once considered "incidental use" because it was a representative sample of the medium, may now fall into the "incidental use" category by virtue of including within it the image of a persona of contemporary public interest -a quasinews oriented "incidental use" that is neither a representative sample of the medium nor an item of news itself, yet protected under the exceptions to the statute.
Although the leap from Stern to the erosion of New York's Civil Rights Statute might seem extreme, it is plausible. While not closely scrutinizing the precedents that lead to the categorization of traditional print and speech medium, the New York Courts opened the door to a more nebulous standard. This standard potentially strengthens protections both for Internet service operators and media outside the Internet that draw on the slim rationale that "public interest" might very well equate with First Amendment protection.
CONCLUSION
The synonymous classification of Internet and access provider suggested by Stern is too broad and may destroy traditional "right of publicity" guarantees. The Stern decision must be narrowly interpreted and applied. Courts should engage in a case by case meaningful investigation of the type of advertisement involved and whether or not its "public interest" truly outweighs its commercial purpose. Only then can the New York Civil Rights Statute, and other similar state statutes allowing a cause of action for the commercial exploitation of someone's name or likeness, stack up against the broad and possibly insurmountable First Amendment protections granted by the Stern decision.
